March 25, 2016

VIA CERTIFIED MAIL

Santa Ana Batch Plant

Attn: Managing Agent

310 N. Townsend Street
Santa Ana, California 92703

Mitsubishi Cement Corporation
6830 Van Buren Boulevard
Riverside, California 92509

Mervyn Encarnacion

Registered Agent for Service of Process for
Robertson’s Ready Mix, Ltd., a California
Limited Partnership

200 S. Main Street, Suite 200

Corona, California 92882-2212

Theodore J. Roper

¢/o Freeman Freeman and Smiley, LLP
Registered Agent for Service of Process for
Mitsubishi Materials Corporation

1888 Century Park East

Suite 1900

Los Angeles, California 90067

S
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/ COASTKEEPER.

3151 Airway Avenue, Suite F-110
Costa Mesa, CA 92626

Phone 714-850-1965

Fax 714-850-1592
www.coastkeeper.org

Robertson’s Ready Mix, Ltd., a California
Limited Partnership

200 S. Main Street

Suite 200

Corona, California 92882-2212

Mitsubishi Materials Corporation U.S.A.
11250 Slater Avenue
Fountain Valley, California 92708

C T CORPORATION SYSTEM
Registered Agent for Service of Process for
Mitsubishi Cement Corporation

818 West Seventh Street

Suite 930

Los Angeles, California 90017

Re: Notice of Violation and Intent to File Suit Under the Clean Water Act

To Whom [t May Concern:

[ am writing on behalf of Orange County Coastkeeper (“Coastkeeper”) regarding
violations of the Clean Water Act' and California’s Industrial Storm Water Permit” (“Storm

" Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 et seq.
® National Pollution Discharge Elimination System (“NPDES™) General Permit No. CAS000001, Water
Quality Order No. 92-12-DWQ, Order No. 97-03-DWQ, as amended by Order No. 2015-0057-DWQ.
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Water Permit”) occurring at the industrial facility with its main address at: 310 N. Townsend
Street, Santa Ana, California 92703 (“Facility”). The purpose of this letter is to put Santa Ana
Batch Plant, Robertson’s Ready Mix, Ltd., a California Limited Partnership, Mitsubishi

Materials U.S.A. Corporation, and Mitsubishi Cement Corporation (collectively “Robertson’s”),
as the owners and/or operators of the Facility, on notice of the violations of theé Storm Water
Permit occurring at the Facility, including, but not limited to, discharges of polluted storm water
from the Facility into local surface waters. Violations of the Storm Water Permit are violations of
the Clean Water Act. As explained below, Robcrtson s is liable for violations of the Storm Water
Permit and the C Jean Water Act. - i

Sectlon SOS(b) of the Clean Water l\cL 33U0. S C § 136‘3(b) requires that SIXty (60) days -
prior to the initiation of a ¢ivil action under Section 505(a) of the Clean Water Act; 33.US.C..
§ 1365(a), a citizen must give notice of his’her intention to file suit. The Clean Water Act.
requires that notice must be given to the alleged violator, the Administrator of the United-States
Environmental Protection Agency (“EPA™), the Regional Administrator of the EPA, the chief
administrative officer of the water pollution control agency for the State in which the violations
occur, and, 1f the alleged violator is a corporation, the registered agent of the corporation. See 40
C.F.R. § 135.2(a)(1). - : :

This letter 15 being sent to.you as the responsible owner and operator of the Facility, or as
the registered agent for this entity. This notice letter {(*Notice Letter™) is issued pursuant to 33 -
U.S.C. §§ 1365(a) and (b) of the Clean Water Act to inform Robertson’s that Coastkeeper
intends to file a federal enforcement action against,;Robertson’s for violations of the Storm Water
Permit and the Clean Water Act s:xty (60) days from the date of this Notice Letter.

L  BACKGROUND .

A. Orange Coumtv Coastkeeper
o e T

Orange C ounty Coastkeeper isa non~prof1t publlc benefit corporatlon organued under
the laws of the State of California with its office at 3151 Airway Avenue, Suite F-110, Costa
Mesa, California 92626. Coastkeeper has over 2,000 members who live and/or recreate in and
around the Newport Bay watershed. Coastkeeper is dedicated to the preservation, protection, and
defense of the environment, wildlife, and natural resources of the Newport Bay watershed. To
turther these goals, Coastkeeper actively seeks federal and state agency, implementation of the
(Clean Water Act and other environmental regulations, and, where necessary, directly initiates
enforcement actions on behalf of itself and s members. e :

‘Members of Coastkeeper use and enjoy the waters that Robertson’s discharges into,
including Newport Bay and its tributaries. Members of Coastkeeper use and enjoy Newport Bay
and its tributaries to swim, wade, picnic, hike, view wildlife, and engagz-in scientific study
including moaitoring activities. The discharge-of pollutants and emissions of fugitive dust from
the Facility impairs each of these uses. Further, discharges of polluted storm water and fugitive
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dust emissions from the Facility are ongoing and ceitinuous. ‘Thus, the interests of Coastkeeper’s
members have'been; are being, and will continue to be ad’v‘erseiy affécted by Robertson s fallure
to comply Wlﬂ] the Clean Water Act aﬁd the Storm ‘Water Permlt G N

L I P i LT §

B. The Owners and/or Operators of the Facnhtv PR e

T BT U T - _’]I.['.-,'z_ R SRV L P B

U B
L

Information ava1lable to Coastkeeper mdtcates that Robertson’s Ready Mix, Lid., igan’”
owner and/or operator of the Facility! Robertson’s Ready Mix, Ltd: 4 an'active Cahfomﬁa L '~“1
limited partnership and its registered agent is: Mervyn Encarnacion, 200-S. Maiit Stréet, Suite -
200, Corona, California 92882. Pursuant to Callfomia Corporations Code section 15904,04,
Robertson’s Ready Mix, Ltd.’s gerderal partnérs’ are jointly and severaﬂy liablé forthe Cléan
Water Act violations described herein, and'Coastkeepér will include Robertson’s Ready Mix,
Ltd.’s general partners when that inforithation becomes availdble. Further; to the extent’
Robertson’s Ready Mix, Ltd.’s limited partnérs dwa’ atid/or operate the Facility together with i -
Robertson’s Ready Mix, Ltd:; Cfoat;tkeeper W]l] mclu(ie those “lmuted partners whén that ot
information becbmes 'wallabie ' <ot te

S ‘s J.'

Information available to Codstkeeper indicates that Mltsubxshl Cement Corporation-ig an
owner and/or operator of the Facﬂlty Mitsubishi Cement Corporation is an active California
corporation and its registered agent is: C T CORPORATION SYSTEM 81 8- West Seventh
Street, Su1te 930 Los Angeles thfomla 90017 _ ‘ A sl ' o

lnformatlon available to Coastkeeper 111d1cates that Mitsubishi Materfals U.S.A."
Corporation is the parent compaiy of Robertsofi’s and is an owner and/or Bperator of the
Facility. Mitsubishi Materials Corporation is an active California corporation and its reg1stered
agent is: Theodore J. Roper, c/o Freeman Freeman and Smiley, LLP, 1888 ¢ ehitury Park/Edst,
Suite 1900, Los Angeles, Catifornia 90067. . . . -

Coastkeeper refers to Santa Ana Batch Plant, Robertson’s Ready Mix, Ltd. a California
limited partnership, Mitsubishi Cement Corporation, 4nd Mitsubishi- Materials Corporation’
together as the “Facility Owners and/or Operators:™ -The Facility OWI}erS fard/or Operatoi‘s Rave
violated and continue to violate the proccdura’l 4nd substantive terms of the Stérm Water Permlt-’
including, but ot limited to, the illegal discharge of poltutants from the Facility irfto locdl - _
surface waters. As explamed herein, the Facility Owners and/or Operatoi*sai‘e ha‘bleffor ;'-'_ whiis

violation$ of the Storm W&ter Permit and the Clean Water Act SAvpn
' o, o

T L TR

C. The Facxhtv s Storm WaterPermﬁt Coverag_ it e

Facilities that discharge storm water associated with specified industrial activities hre
required to appiy for coverage under the Storm Water Péermiit by submitting a'Notice of Intent
(“NOI") to the State Water Resources Contro} Board (“State Board™) to obtam Storm Water
Permit coverage See Storm Water Penmt Fmdmg 'T"‘I 12 17.
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Robertson’s obtained Storm Water Permit coverage on September 16, 1994. The NOI
submitted in June 1994 (1994 NOI”) identifies the owner/operator of the Facility as .
“Robertsons Ready Mix™ and the Facility name and location as “Santa Ana Batch Plant, 312
Townsend Ave, Santa Ana 92703.” The 1994 NOI lists the Facility as 1.03 acres in size and 90%
impervious. On June 16, 1997, Robertson’s submitted an NOI to continue the Facility’s coverage
under the Permit (1997 NOI™). The 1997 NOI identifies the owncrz’operator of the Facility as
“Robertsons Ready Mix” and the Facility name and location as Santa Ana Bau,h Plant,. 3 10 N.
Townsend Ave, Santa l‘ma 92703.” - : : S :

On Sc"Jtember 29 2OES Robertson 8 su‘omltted an NOI to contmuc the Faoﬂlty 'S
coverage under the Permit (2015 NOU™). The 2015 NCI identifies the owner/operator of the
Facility as “Robertsons Ready Mix™ and the Facility name and location as “Robertsons Ready
Mix Santa Ana, 310 N Townsend St, Santa Ana, CA 92703.” The 2015 NOI lists the Facility as
“1.53 acres,” the industrial area exposed to storm water is listed as “59100 Sq.Feet”
(approximately 1.36 acres), and the percentage of imperviousness is ot listed.. The 2015 NOI list
the Waste Discharge Identification (“WDID”) number for the Facility as 8 301011158:.

- The 1994, 1997, and 2015 NOISs list the Standard Industrial Classification'(“SIC™) code
for the Facility as 3273 .(Ready-Mixed Concrete). SIC code 3273 facilities must obtain Stormn
Water Permit coverage for the entire facility. See-Storm Water Permit, Attachment A, ¥ 2. The
1994 NOI also identifies the Facility-as “Regulated by Storm water Effluent Guidelines (40 CFR. -
Subchapter N), and lists “admixtures ~ cement™ as fypes ‘of materials handled and/or stored -
outdoors at the Facility. Further, information avatlable to Coastkeeper, including the Facility’s
Storm Water Pollution: Prevention Plan (“SWPPER’); indicates there is vehicle and equipment -
maintenance and storage at the Facility, and: mdrca,—tes that:S1C.code 4214 (local truckmg with
storage) also applies.to the. Facﬂ:ty ch : . RN :

The Famhty SWPP-P3 states thet the Facility constitutes two “Drainage Areas:” Drainage
Area 1 consisting of 1.03 acres, and Drainage Area 2 consisting of 1.75 acres (for a total 0f2.7§
acres), Given that the 1994, 1997, and 2015 NQisdo not:seek coverage for the total acreage of
the Facility, Coastkeeper puts Robertson’s on-natice that. Rebertson’s has. failed to. obtain Storm
Water Permit coverage for the entire Facnhty, as ret;uxred by the Storm Water Permlt and
explamed 111deta11 below. . .., IR o -

. Ii."|“

CREN M Storm Water Pollutmn ulld ihe W ate::. Recewmc Robertson s Dlschanoes
' W;th every mgmf cant ramfall event,. nulhons of gallons of polluted storm water
originating’ *"rom 1ndustnal operanons such as the Facility pour into storm drains and focal

* The FdClhty SWPPP pubhcly avallable via lhe SMARTS databasc is labeled * Apnl 20]5 and is s:gned
by the Facility’s “legally responsible person™ on September 30, 2015, Coastkeeper also obtained the Apnl _
2015 SWPPP via 2 Public Records Act request. Coastkecper understands. that the A]Jﬂ] 2015 SWPPP IS

the current SWPPP for the Facility... ey d . _ :
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waterways. The consensus among agencias and water quality specialists 1s that storm water
pollution accounts for more than haif-of the total pollution entering surface waterseach year.
Such discharges of pollutants from industrial facilities contribute te:the impairment.of -+
downstream waters.and aquatic dependent wildlife- These contammafed dlSCharges gan and must

be controlled for the ecosystem to rcgdm its healthr - Teo e r Aie Tl e
[ R A 1 LR . ! RIS o T e :{.:-;-"‘_ﬁ Lol

Based o EPA s ndustrial Stonnwater Bact-Sheet for Glass, Clay, Cement, Contrete; and‘
Gypsum Product Manufacturing Facilities, polluted discharges fron céncréte mixing facilities -
such as the Facility contain pH affecting substances; metals, such as iron and aluminum; toxic
metals, such as lead, zinc, cadmium, chromium, and arsenic; chemical oxygen-demand (“COD™);
biochemical oxygen demand (“BOD”); tetal suspended solids (“TS8”);‘benzetle; gasoline-and .
diesel fuels; fuel addifives; coolants; and oil and -grease (“O&G™"). Many.of these pollutants are -
on the list of chemicals publishéd by the State of California as known fe.cause cancer,.bicth-. .
defects, and/or developmental or reproductive harmiDischarges of polluted storm 'water to.+ -
Newport Bayand its tributaries: pose carcino genic and. reproductwo toxicity th1eats to the’ publlc
and adversely affect the aquatic environment..” . +- 1., ooane o oo

The Facility discharges into municipal storm-drdin system which then discharges to the

Santa Ana Delhi Channel—a tributary of UpperNewport Bay, an ecologitally.sensitive area,and
Lower Newport Bay~—(“Receiving; ‘Waters™," which.are ecologically sensitive areas. Although: ™’
pollution and habitat destruction have drastically: diminished onté-abundant and varied ﬁsherles
these waters are still essential habitat for dozens of fish and bird species as well assmacro~~- =~
invertebrate and invertebrate species. Storm waterand non-storm watér cdntaminated wi th SEIY
sediment, heavy metals, and other pollutants hany the special aésthetic and!recreational ' 7
significance that the Receiving Waters have for people in the surrotinding communities. Fhe
public’s use of local waterways exposes many people to toxic metals and vthér contaminants in-
storm water discharges. Non-contact recreational and aesthetic opportunities, such as WIIdhfe

observatmn are aiso 1mpalred by polluted dlschargaes to the Recewmg Waters, o i

shn! JERNE STCIV A e

The Calrfomla Re g10naI Water Quahty Control Board,, Santa:Ana‘Region Reglonal Board
(“Regional Board").issued the Santa Ana River Basin Water Quality Coryrot;Plan("Basini: .1
Plan™). The Basin Plan identifies the “Beneficial-Uses” of water bodies in the region. The . N
Beneficial Uses for the Receiving Waters downstream of the Facility includei Water. Contact .’
Recreation; Non-contact Water Recreation; Commercial and Sportfishing; Preservation of
Biological Habitats of Special Significanee: Spawning, Reproduction and:Béveloprhent; Marine
Habitat; Shelifish Harvesting; Estuarine Habitat, Warm Freshwater Habitat; Wildlife Habitat;
and Rare, Threatened 'or Endangered Species. See Basin Plan dt Table 3-1. According to the 2010
303(d) List of Impaired Water Bodies, the Santa Ana Dethi‘Channel is ihpaired.for inidicater: .5
bacteria, Upper Newport Bay 1s impaired for chlordane, copper, DDT, indicator bacteria, metals,

Eoe

* The channel starts in the. mldsectlon of the Ci 1ty ot Samta Ana and emptws into I;he Upper e
Newport Bay State Ecological Reserve in the City of Newport Beach. - o



Notice of Violation and Intent to File Suit
March 25, 2016
Page 6 of 24

nutrients, PCBs, pesticides, sediment toxicity, and sedimentation/siltation, and Lower Newport
Bay is impaired for chlardane, copper, DDT, indicator bacteria, nutrients, PCBs, pesticides, and
sediment toxicity.” Polluted discharges from industrial sites, such as the Facility, contribute to
the degradation of these already impaired surface waters and aquatic-dependent wildlife that
depends on these waters. . - : . _ : T :

It THE FACILITY AN.D. ASSOCIATED DISCHARGES OF POLLUTANTS :

- A, The Facility Site Descripticn and Industrial Activities

The Facility 1s an active concrete batch plant. coh‘sisting_of two {2) sections: 1.03 acres
portion and 1.75 acres portion. Raw materials, including aggregate (rock, sand, and gravel),
cement,” fly ash, and admixtures are delivered to the Facility, and are mixed with water to create
concrete. These materials, water, and.(if applicable) admixtures are added to congrete haul trucks
that mix the ingredients together to produce concrete and haul the concrete off site. As part of the
concrete production process, unused concrete is returned to the Facility, stored onsite, and
recycled. The concrete production process also includes onsite vehicle and mobile equipment
op'eration, parking, fueling, and maintenance. - | Lo

_ The SWPPP states *hat industrial actmt]es do not occur on the 1.75 acres portlon of the .
Facility.. However, information available to Coastkeeper, including the Factlity SWPPP and |
(Coastkeeper’s visnal observations, indicates that material handling and storage activities
associated with the Facility Owners’ and/or Operators’concrete. manufacturing process, among
other industrial activities, occur on the 1.75 acres portion of the Facility.

LAccordingly, the Facility’s industrial activities-include, but are not limited to: concrete
mixing; trapsport of raw snaterials; unloading of raw materials; outdoor storage of raw materials,
including sand, gravel, rock, chemical admixtures, fly ash; cement, and recycled concrete;
fueling, repairing, cleaning, and maintaining vehicles and equipment; storage of fuels and
hazardous materials, such as diesel fuel, lubricating fluids, new vehicle ﬂmds and hazardous
waste vehlcle fluids; aud vehlde and eqmpmen‘ ‘;t:)ragc :

® 2010 Integrated Report — All Assessed Waters, avgilable at
hitp://www.waterboards.ca.gov/water issues/pro gramsftmdiz"’m Ostate_ir repnrtsfcategorys report shtml
(last accessed on March 22, 2016).

® Based on Coastkeeper’s review ofthe Facility SWPPP cement is stored in cemcnt storage srlos in the
concrete batch plant area of'the Facility, and that cement is received in this area. To the extent cement is
stored outdoors, storm water discharges from the Facility may be subject to additional effluent limitations
set out at 40 C.F.R. § 411.30. Coastkeeper will add additional information and/or violations refevant to
the Facility QOwners and/otr Operators® storage and handling of cement as that inforrnation becomes.
available to Coastkeeper.
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E

B Pollutants ‘Associated with Robeﬂson s Industrral Actlvmes

Informatlon avallable to Coastkeeper mdlcatc'-; that pollu tants assocmted with operations
at the Facility include, but are not limited to: pH-affecting substances’; metals; snch as iron and
aluminum; toxic metals, such as lead, zinc, cadmium, chromium, copper, and arsenic; COD;
BOD; TSS®: benzehe: pasolinetand dissel fuols!fukl Additives; coolants’; trash; and’ O&G: -

Information available to Coastkeeperirndicates- Robértson’s has not ploperly developed
and/or implemented the required best management practices (“BMPs”) to address pollutant
sources and contaminated discharges. BMPs aré'necessary at the Facility to prevent the exposure
of pollutants to precipitation and the subsequent discharge of polluted storm water fromy the
Facility during rain events. Consequently, during rain events, storm water-carries pollutants from
the Facility’s stockpile or material storage area(s), truck parking area(s), fueling -and mamtenance
area(s), add-mix area(s), batch plant area(s), washing area(s), and othbt aréas'into-the storin
sewer system Whl‘{:h ﬂ0ws nto the* Recew‘mg Waters in woiatlon of the Slc)ml Water Permit.

i .ot " U :

Informatlon available to Coastkeeper also indicates that conerete particulates, and - -
fugitive dust of sand, gravel, and cement have been and continue to be tracked throughout the
Facility. These pollutants accumuilate at‘the sand and gravel storage areas and near:the silos, the
loading andunloading area, and the drivewaysleading onto N. Townsend Street and W. 4th
Street. As aTesult, trucks and vebicles leaving thé Facility via'the driveways are pollutant
sourees tracking sediment, dirt, O&G, metal part.cles, and other pollutarits"off_‘-’-site.

Information available to Coastkeeper indicates that raw materials are stored outside and
weighing and mixing activities occur outside withoutadequate cover or cofttainment resalting in
dischargés of polluted storm water and fuigitive dust emissions. Additionally, metal parts and -
hazardous materials associated with maintenande; fueling, and washing of the concrete ‘trucks

7 Storm water discharged with high pH can damage the gills and skin of aquatic'organisms and cause
death at levels above 10 standard units. The pH scale is logarithmic and the solubility of a substance
varies as a function of the pH of a solution. A one whole unit change in SU represents a tenfold increase
or decrease in ion corcentration, If the pH of water is too high or too low, the aquatlc orgdmsmb living
within it will become stressed or die.

$ High concentrations of TSS degrade optical water quality by réducing water clarity afid: ‘déereasing light-
available to support photosynthesis. TSS has been shown to alter predator prey relationships ( for
example, turbid water may make it difficult for fish to hunt prey). Deposited solids alter fish kabitat,
aquatic plants; and benthic organisms. TSS can also be harmfiil to aquatic life becaise numerous -
poltutants, including metals and polycyclic aromatic hydrocarbons, are absorbed ‘onte TSS. Thus, higher
concentrations of TSS results in higher concentrations of toxins associatéd with those sediments.”
Inorganic sediments, including settleable matter dnd suspended solids, have been shown tO negatively’
impact specics richness, diversity, and total biomass of fi tter feading aquatic orgamsms on bottom
surfaces. ‘
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occur outsid: without'secendary containment or diher measures to prevent polluted storm 'water
and prohibited non-storm water discharges from discharging from the Facility. These activities
are all 31gnlﬁcant pollutant sources at the Facility.

qum‘tson 'S ta;llure ta develop andfor 1mp1ement required BMPs also results in pI’Ol’llblted
discharges of non-storm water in violation of the Storm Water Permit and the Clean Water Act.
Information available to Coastkeeper indicates that Robertson’s discharges process waters from
equ1pmcnt washmg and other activities as part of its mdustrlal operatlons

I

C. Facxlxtv Stm'm Water Flows and D:scharge Locamons R

- In the Facdrty 8, SWPPP the F ac;hty Owners and!or Opemtors 1dent1fy tWo (2) dlscharge
points at the Facility: Outfall 1 (“OF17) and Outfalt 2 {(“OF27). OF1 is located at the south.
driveway of the Facility leading to.N. Townsend Street. The Facility’s SWPPP states that storm
water that falls.in the area draining to OF1 flows to one of several collection peints, including a 3
pit-reclaimer, a holding basin, and a detention basin, and that ultimately runoff will flow to the
detention basin before discharging from OF1. OF2 is located at the north driveway of the Facility
at the corner of N. Townsend Street and W. 4th Street. Thie Factlity’s SWPPP states that storm
water that falls in the area draining to OF2 sheet flows towards the Faoility exit and discharges |
from the north driveway. The SWPPP does not indicate that storm water-from the area draining
from OF2 1s prevented from mixing with storm water: that dlschargzes from OF1.:

However, mformatlon avatlable to Coastkeeper mcludmg an mspectzon report mdtcates
at least one.{1) other storm water diseharge point cxists.at the Facilitv; an outfall in ciose
proximity to the truck wash;out area, where wash putowater (a.mixture of water and:acid) could
flow through the north chain link fence. All discharge points lead to the municipal separate storm
sewer sys‘tem, whieh floxss to the Receiving. Waters. T

The Facﬂlty Owner andf’m Onerators aiso report that there isa detentlon basm on the
Facihty. that collects storm:water, but no sizing information is provided. Coastkeeper’s
observations-and storm water samples collected by the Facility Owners andﬁorOperators
demonstrate that storm water discharges from the Facility notwithstanding the detention basin.
Based on information available to Coastkeeper, the detention basin does not contain all storm
water at the Facility and that storm water polluted by the industrial activities at the Facility
discharges to the Receiving Waters from the Facility discharge locations.”

*To the extent Robertson’s intends o retain storm water associated with industrial activities or the
Facility in an effori to terminate its current Permit coverage, Coastkeeper puts Robertson’s on notice that
it has not met the'requirements of Section XX.C. of the Storm Water Permit, and that any discharges from
the Facility not in compliance with the Storm Water Pt,rrmi are viotations of Sections 301 (a) and 402(p)
of the Clean Water Act, T : S
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HI. VIOLATIONS OF THE CLEAN WATER ACT' AND THE STORM WATER
PERMIT ' '

In California, any person who discharges storm water associated with industrial activity
must comply with the terms’of the Storm Water Permit in-order to lawfully discharge poilutants.
See 32 U.S.C. §§ 131 I(a) 1342 40 C F R § 122 26(0)‘(1) see also Storm Water Pemnt Fact
Sheetat VIL. -~ . "= B¢ .

CoLt e

Between 1997 and June 30, 2015, the Storm Water Permit in effect was Order No. 9'?203-
DWQ, which Coastkeeper refers to asithe 1997 Permit.” OnJuly 1; 2015, pursuant to: Order No.
2015-0057-DWQ the Storm Water Permit was reissued. For purposes of this Notice Letter,
Coastkeeper-refers to the reissued permit ag the “2015 Permit.” The 2015 Permit superseded the
1997 Permit, except for enforcement purposes, dnd its terms aré as stringent, or more stringent,
than the terms of the 1997 Permit. See 2015 Perinit, Findings, § 6. Accordingly, Robertson’s is
liable for violations of the 1997 Permit and ongoing violations of the 26135 Permit, and civil
penalties and injunctive relief are availablé-remedies. See [llinois v. Qutboard Marine, Inc., 630
F.2d 473, 480-81 (7th Cir. 1982) (relief granted for violations of ‘an expired permit); Sierra Club 3
v. Aluminum Co.-of dwi., 585 F. Supp. 842, 853-54 (N.D.N.Y. 1984 (holding that the Clean- - -
Water Act’s legislative intént-and public pelicy favor allowing penalties for violations of an
expired permit); Pub. Interest Research-Group of N.J.v. Carter-Wallace, Inc.,; 684 F. Supp. 115,
121-22 (D.N.J. 1988) (“Limitations of dn"expired permit; when those limitations have:been -
transferred unchanoed to the newiy ISSUBd permlt may be viewed as currently in effect“)

A. Dlscharges of Pnilutants ﬁ'om the T’“d(tiiitv Not'in Comphance with an NPDES

Permlt in Vm}atmn of Sectlon 301§ a) ‘of the Glean: Water Act TR i

LN LM S

The Clcan Water Act requlres that any patsﬂorl discharging poliutaﬂts to a water 0{‘ the
United States from a point source'® obtain coverage under an NPDES permit. See 33 U.S.C.
§§ 1311(a), 1342; 40 CFR § 122.26(c)(1). The Stormh Water Permit is an NPDES permiit WhICh
regulates storm water discharges associated with ‘certain indusirial activities: The Robertson’s
Owners and/or-Operatots discharge pollutants from:point sources at the Bacility towaters of the -
United States without NPDES pe"rmt coveraﬂe in’ vxolancm of Sectlon 301(3) Df the Clean Water
Act. Lo . . ‘. SR ETR LA Chas e

In California, industrial dischargers not covered under an individual NPDES permit must
comply with the terms of the Storm Water Permit to lawfully discharge storm water associated
with industrial activity. See id.; see also 1997 Permit, Fact Sheet p. VII; 2015 Permit, Fact Sheet,

' A point source is defined as any discernible, confined and discrete conveyance,including but |
not lirited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, relling
stock, concentrated animal feeding operation, or vessel or other floating craft, from which
pollutants are or may be discharged. 33 U.S.C. § 1362(14); see 40 CF.R. § 1222
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p. 9. Industrial activities conducted at the Facility fa'l under SIC codes 3273 and 4214, which.
require Robertson’s obtain Storm Water Permit coverage for the entire Facility. Information
available to Coastkeeper.indicates that Robertson’s has failed to obtain Storm Water Permit-
coverage for all regulated industrial operations conducted at the Facility, including material
handling and storage activities.'' Specifically, Robertson’s handles and stores raw materials
throughout the Facility including on the 1.75 acre parcel that does not have NPDES permit
coverage. The Facility Owners and/or Operators discharge storm water associated with industrial
activities from that portion of the Facility without Storm Water Permit coverage in violation of
the Clean Water Act. .+ ' I

12

Every day the Facility Owners and/or Operators conduct industrial activities at the
Facility without NPDES. permit coverage is a separate and distinct violation of the Clean Water .
Act and the Storm Weter Permit. Robertson’s has been and continues to be-in.daily violation of
the requirement to odtain and-comply with a Clean Water Act NPDES permit every day since.
beginning operations. These violations are ongoing, and Coastkeeper will include additional
violations when additional information and data become available. The Facility Owners and/or -
Operators are subject to civil penalties for all v:o}anons of the Clean Water Act occurring since
March 25, 2011 : : : :

B Unauthorlzed Non—Storm Yvater Disrharges from the Fac:llty in Vlolatmn of
Storm Water Permit Discharge ?rohlbmons

N R e L o }

Except as authorized by Special Condltlons D(l) of the 1997"’f‘nmt Dlsrhﬂrge
Prohibition A(1) prohibits permittees from discharging materials other than storm water (non-
storm water dischatges) sither directly or indirectly.to waters of the United States. The 2015
Permit includes the same discharge prohibition. See 2015 Permit, Discharge Prohibition IIL.B. .
Prohibited non-storie jvater:discharges must be either eliminated or permitted by a separate
NPRES permit. Sge Stormi Water Permit, Dlscharge Prohlbmon A(1); see also 2015 Permit,
Discharge Prohibition. 11LB. L

Information available to Coastkeeper indicates that unauthorized non-storm water
discharges occur atthe Facility due to inadequate BMP development and/or implementation

b

" if Robertson S clam;s it has Stoml Water Permit soverage for all of its regulated actwmes at
the Facility, Coastkecper puts Rohertson s on rotice that it is in v101at10n of the Storm Watcl
Permrt as set forth herem.

'2 Material handling activmes include the: stardé,e loadmg and unlocldmg, transportatlon or
conveyance of any raw material, intermediate product, finished product, by-product, or waste
product. The term excludes areas located on plant lands separate from the plant’s industrial
activities, such as office buildings and accompanying parking lots as long as the drainage from
the excluded areas is not mixed with storm water drained.from the above described areas. See
2015 Permit, Attachment C, p. 7.
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necessary to preventthese discharges. For example, unauthorized non-storm water discharges
from the Facility:during concrete-and water-truck filling, road watering, and/or when truck
washing and ¢ledning activities occur: The Facility Owners' and/or Operators conduct these.
activities without BMPs fo prevent resulting non-storm water discharges. Non-storm water: .-
discharges resulting from these activities are not from sources that are listed among the . -
authorized non-storih water dascharges in'the Storm Water Penmt and thus:are. always
prohlblted B T L NS I BETE LR IE BT S e

C oastkeeper puts the Facility Owners and/or Operators on notice that the Storm Water
Permit Discharge Prohibitions are violated each time unauthorized non-storm water is discharged
from the Facility. See 1997 Permit, Discharge Brohibition A(1); see aiso 2015 Permit, Discharge
Prohibition IIL.B.. Fhese discharge violations are ongoing and will continue untif the Facility
Owners and/or Operators-develop and implement-BMPs-that prevent prohibited non-storm water -
discharges or obtain separate' NPDES permit coverage. Each time the Facility Owners and/or
Operators discharge prohibited non-stormy water in violation of Discharge Prohibition A(1) of the
1997 Permit and Discharge Prohibition IILB. of the:2015 Permit is a separateand distinct
violation of the Storm Water Petmit and section 301(a) of the Clean Water Act, 33 U.S.C.
§ 1311(a). Coastkeeper will update the number and dates of violations when additional
information becomes available. Facility Owners and/or Operators are Sle_] ect to ctvil penalt;es
for all violations of the Clean Water Act: occumngsmce March 25;-201 ¥ LS

3

‘in-,"ij' R L R AT

C. Discharges of Polluted Storm Water from the Facllltv in Vlolatlon of Storm
Watcrfi"ermlt Efﬂuelit leltatwnv’ I Ny ; :

Effluent Limitation B(3) of the I997 Permit reqwres cilschargers to reduce or prevent
pollutants associated with industrial activity #h stermt water discharges tirough lmplementatlon
of BMPs that.achieve Bést.Available Techitology Economically Achievable (“BAT™Y) for toxic'™
and non-cenventiohal poltutants and Best Cetventicnali Poliutant Control Technology (“BCT™) for -
conventional pollutants." The 2015 Permit includes the same effluent lithitdtion. See 2015
Permit, Efﬂuent Limitation V. A.

Informatlon available to Coastkeeper fncludmg its review of pubhclylti\fallablc
information and observations, BMPs that achieve BAT/BCT have not been implemented at the
Facility. Consistent with Coastkecper s review of available information and direct observations,
the ana!ytu.al tesults ¢f storm’ Water samplirig at the Facﬂzt‘y demhonstrate that the’F ac1ht‘y Owners _
and/or Operators Tave failed arid continue to fail to implement BAT/BCT, as' requn‘ed
Specifically, Facility discharges have exceeded EPA Benchmarks for numéroﬂs poi’lutants EPA
Benchmarks are relev’ant and ob}ectw‘e standards for evaluatm g whether & permafteé’s BMPs

¥ Toxic pollutants are listed at 4(} C. F R. § 401.15 and mctude ccippCr arsenic, ieaa benzene and zine,
among others. '

" Conventional pollutants are listed-at 40 C.F.R. §401.16 and include’ blochemlcai oxygen demand TSS
oil and grease, pH, and fecal coliform. S - o
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achieve compliance with BAT/BCT standards as required by Effluent Lumitation B(3) of the
1997 Permit and Efftuent Limitation V.A. of the 2015 Permit.'> The-table in Exhibit 1 sets forth
the results of sampling at the Facility conducted by Coastkeeper as well as the Facility Owners
and/or Operators: .For example, a storm . water sample collected by Ceastkeeper on Jan tary 6,
2016, contained 5.1 mg/L of iron, 5.1 times higher than the EPA Benchmark: for tron, and 4.8
mg/L of aluminum, 6.4 times higher than the EPA Benchmark for aluminum. The repeated and
significant exceedances of EPA Renchmarks as set forth in"Exhibit. 1 demonstrates that the
Facility Owners and/or Operators have failed and continue to fail to develop and/or implement
BMPs at the F acﬂlty as reqmred to achieve compllance thh the BAT*‘BCT standards:

Coastkeeper puts the Facility Owners andfor Opemtors on notlcc that the Storm Water
Permit Effluent Limitations are violated each time storm.water discharges from the Facility: See,
e.g., Exhibit 2 (setting forth dates of rain events resulting in a discharge at the F acility):'® These
discharge violations are ongoing and will continue every time Robertson’s discharges polluted
storm water without developing and/or implementing BMPs that achieve complianee witli-the
BAT/BCT standards. Coastkeeper will update the dates of violations when additional -
information and data becomg available. Each time Robertson’s discharges-polluted storm water
in violation of Effluent Limitation B(3) of the 1997 Permit and Effluent Limitation V_A. of the
2015 Permit is a separate and distinct violation of the Storm Water Permit and Section 301(a) of
the Clean Water Act, 33-U.S.C. § 1311(a). The Facility Owners-and/or Operators-are subject to
civil penalties for all violations of the Clear, Water Act-ocourring smee March 25, 2011,

- Further, Coastkeeper puts the Facility Qwners and/or Operators on notice that
2015 Permit Effluent Limitation V.A. is a separate, independent requirermnent with which |
Robertson’s must comply, and that carrying gut the-iterative process. triggered by exceedanges of
the Numeric Action Levels (“NALs™) listed at Table 2 of the 2015 Permit does not amount to
compliance with Effiuent Limitation V.A.-The NALs do not represent technology based criteria ..
relevant to determining whether an industrial. facility has implemented BMPs.that achieve
BAT/BCT." And even if the Factlity Owners and/or Operators submit any Exceedance

1 See United States E nvu ‘onmental Protection Agency (EPA) National Pollutant Discharge Elimination
System (NPDES) Mm’n Sec tor Generagl Permit for Stormwater Dischar -ges Associated with Industrial
Activity (MSGP) Authorization to Discharge Under the National Pollutant Discharge blmzma!:on Svsrem,
as modified effective February 26, 2009 (“Multi: Sector Permit™), Fact Sheet at 106; see also, 65 Federal
Register 64839 (2000).

'* Dates of significant rain events are measured at the Santa Ana Rain Station operated by Orange County
Public Works. A significant rain event is-deflined by EPA as a rainfall event gcnerating 0.1 inches or more
of rainfall, which generally results in discharges at a typical industrial facility,

" “The NALg are not intended to serve as technology-based.or water quality-based numeric efffuent
limitations. The NALs are not derived direcily from either BAT/BCT requirements or receiving water |
objectives. NAL exceedances defined in [the 2015].Permit are not, in and of themselves, violations of [the
2015] Permit.” 2015 Permit, Finding 63, p. 11. The NALs do, however, trigger reporting requirements.
See 2015 Permit, Section XI1. o
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Respornse Action Plan(s) pursuant to-Section XII. of the 2015 Permit, the v1o!at10ns of Effluent
Limitation V.A. desctibed in this Notice Letter are ongomg :
"D. Discharges of Polluted Storm Water from the raclllty in Violatmn of Storm
Water: Pei*mlt Reccrvmg Watew‘r leitatlons e TR PP

IS ST e e, T

Reccmng Water Limitatton C(2) of the } 997 Permit prohibits: storm-water- dlscharges and
authorized non-storh water discharges that cause' o cortribute to an'eXceedance of an'applicable
Water Quality Standard (“WQ8").'" The 2015'Permit includes the same receiving water' :
limitation. See 2015 Permit, Receiving Water Limitation VI.A. Discharges that contain
pollutants-in excess of an applicable-WQS violate the Storm Water Permit Receiving Water
Limitations- See- 1997 Perm1t Recemhg Water Limitation 8{2) 2015 Permit, Recewmg Water
Limitation VLA: -~ - - ST T :

TR P S o o AR SR R “

Recewmg Wﬁt&r Lmntatlon C(l) ofthe 1997 Permit: pr0h1b:ts”stoml {vater dlscharges and
authorized non<storm water discharges td-sutface -wateér'that adversely impact human health-or
the environment. The'2015.Peimit:includes the'sameé réceiving water limitation. See:2015 Permit,
Receiving Water Limitation VIIB. Discharges'that ‘contain polhutants in' concentrations that:. -
exceed levels kilown to adversely impact aghatic species and the environthent constitute
violations of the Storm Water Permit:Receiving-Water Limiiations. Sze. 1997 Permit, Recelvmg

Water Limitation C(1): 2015 Permit; Receiving Water Limitation VLB

Storm water sampling at the Facility demonstrates that-discharges contain concentrations
of pollutants that cause or contribute to a vidlation of an applicable WQ8. For example, a‘storm «
water sample collected on January 6, 2016, froms OF1 had a pH of 9.53 s.u:, over 10 times the
Basin Plan criteria range for pH. A sample celketted by-Coastkeeper on-January 6, 2016, from
OF2 had a copper concentration of 0.16 mg/L, peatly 9.5 times the WQS for Copper: These
exceedances of WQS dembnstiate that Robeitsoh sthas violated and continué to violate the'
Storm Wateér Permit Recelving Water Lithitations. See 1997 Petinit, Redeiving Watér Limitation
C(2); 2015 Permit, Receiving Water Limitation VLA,

As explained herein, the Receiving Waters are 1mpa1red and thus tinable to support the
designated beneficial uses, for some of the same poﬂutants dxschargmg from thf. Pacxhty The
2010 303(d) List of Impaired Water Bodies lists the Receiving Waters as nnpalred for muh;1pie

T

** The Basin Plan designates Beneficial Uses for-the Receiving Waters. Water quatity standards are -~
pollutant concentration Jevels determined by the state or federal agencies (o be"protective of designated « 7
Beneficial Uses. Discharges above water quality standards contribute toimpairmehit of Receiving Waters™
Beneficial Uses. Applicable water quality standards include, ameng others, the Critéria for Priority Toxic
Poltutants in the State of California, 40 C.F.R. § 131:38 (“CTR™;and water qaality objectivel inthe -
Basin Plan. Industrial storm water discharges must strictly comply with wdter quality standards, including
those criteria listed in-the applicable basin plan:See Defenders of Wildlife v. Br owner, ]91 E. 3d 1139 '
1166-67 (9th Cir. 1999).
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pollutanis, including metals and sedimentation. Information available to Coastkeeper indicates
that the Facility’s storm water discharges contain elevated concentrations of pollutants, such as
aluminum, iron, copper, lead, and pH, which can be acutely toxic and/or have sub-lethal impacts
on the avian and aquatic wildlife in the Receiving Waters. See Exhibit 1.-Discharges of elevaied
concentrations of pollutants in the storm water from the. Facﬂlty also adversely tmpact human
health. These harmful dlscharges from the F ac;hty arg violations of the Storm Water Permit -
Receiving Water Limitations. See 1997 Permit, Receiving Water Limitation C{ 1); 2015 Pemnt
Receiving Water Limitation VL.B. e

Coastkeeper puts the Facility Owners and/or Operators on notice that Storm Water Permit
Receiving Water Limitations are violated each time polluted storm water discharges from the
Facility. See, e.g., Exhibit 2. These discharge violations arg ongoing and will continue every time
contaminated storm water is discharged in vielation of the Storm Water Permit Receiving Water
Limitations. Each time discharges of storm water from the Facility cause or contribute to a
violation of an applicable WQS is a separate and distinct violation of Receiving Water. .
Limitation C(2) of the 1997 Permit, Receiving Water Limtitation VLA, of the 2015 Permit VLA,
and Section 301{a} of I'.he Clean Water, Act, 33 . S.C. § 1311(a). Each time discharges from the.
Facility adversely impact human health or the environment is a separate and distinct violation of
Receiving Water Limitation C(1) of the 1997 Permit, Receiving Water Limitation VLB. of the
2015 Permit. and Section 301(a} of the Clean Water Act, 33 U.S.C. § 1311(a). Coastkeeper will
update the dates of violafion when addltlona] 1nformat10n and data becomes available. The
Facility Owners and/ot Operators are subject to cwll penalths for all violations of the Cledn
Water Act occumng sincg March 25, 201 1. Y

Fnrther Coastlgeeper puts thﬁ Facility vaers and/or Operatmé on notice that 2015
Permlt Receiving Water Limitations are separate mdependent requirements with which
Robertson’s must f‘emply, and that carrying out.the iterative process triggered by exceedances of
the NALs listed at Table 2 of the 2015 Permit, dous not.amount to compliance with the Receiving ..
Water Limitations. The NALs do not represent water quality based criteria relevant to determine
whether an industrial f’lCl]ltV has caused or contnbuted 1o an exceedance of a water qualtty
standard.' ¥ And even if the Facility. Owners and/or Opvﬂrators submit any Exceedance Response
Action Plan(s) pursuant to Section XII, of the 2015 Permit, the violations of the Receiving Water
Limitations described in this Notice Letter are ongomg

; . . oy - . 0
| . i T LA v

" “The NALs are not intended to serve as technology-based or wager quality-based numeric effluent
limitations. The NALs are not derived direcily from either BAT/BCT requirements or receiving water
objectives. NAL exceedances defined in [the 2Q15] Permif are not, in and of themselves, viclations of [the
2015] Permit.” 2015 Permit, Fmdmg 63 P; 1 l Thc NALS do hawever trigger reportmg requtrements
See 2015 Perm:t Sectlon XII
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"E. Failure to Develop, Implement and/ﬂr Revise an Adequate Storm Water
Pallutlon Preventlon Plan P - et i S

Lo - FENCAEEL N e - - [ +

The Storm Water Permit requirés permittees to develop and 1mplement Storm Water
Pollution Prevention Plans prior to conducting, and in order to continivie, mdustnal acfivities. The
specnﬁc SWPPP requlrements of the 1997 Perm1t and the 2015 Permit are’ set ot ‘below: B

L B Y YYLE PR SR ;':_..,!,

[ T

L 1997 SWPPP Requirements T T

- Section A(IY and Provisiofl E(2)'of the 1997 Permit réquire disChargdr's tdhave -
developed and ‘implémented a SWPPP by Octobét' 1; 1992, or priorto beginning ifdustrial
activities, that meets afl of the requiremerits of the Storni* Water Pemht -Thé objectives-of the' -
1997 Permit SWPPP requireriient aré to identify and gvaluate sources of pollutaht&* assotiated -
with industrial éctfv*mes thiat may affect thé quality’ of stori water discharges fromy the Facﬂlty
and to 1mp1ement sﬁe—spemﬁc BMPS to redude or prevent pollutants a'ssociafed with industrial
activities in storny water dlscharges See 1997 Permit; Section A(2). These BMPs must achieve
compliance wﬁ:h the Storm Water Ptemnt § Effluent leltatwns and Recelvmg Water
leitatmns G - =

) o : : BT TR . .

To ensure compliarice with the Storrif Water Permiit, tHe SWEPP witist bé: evaiuated on an
annual basis pursuant to the requirements’of Section ‘A(9) of the 1997 Permit, and must beé
revised as necessary to ensure compliance with the Stérm’ Watet Perriit. 1997 Permit, Sections
A(9) and (10). Sections A(3) — A(10) of the 1997 Permit set forth the requirements for a SWPPP.
Among other requirements, the SWPPP must include: a site map showing the facility boundaries,
storm water drainage ‘aress With floW patterns, nedrby water bodies, the’ lo¢afion of the storm
water collection’ conveyance and discharge system, ‘strictural controt mEaSures areas of actual
and potenual poﬂutant ¢ontact, areas of m&ustnal activity, and other featuiés of the facility and
its industrial 4Ctivities (5e¢ 1997 Permit, Sbctlon AFD)Y B st of si gdlﬁcantfniaterials fisndled and
stored at the §ite' (seé' 1997 Permit, Section A(5)Y; 4 description of potentldl ;j’ollutant scm‘rces '
including industrial processes, matetial hahdlmg andl'storage areas, 'dust and pertic ufat‘e
generating: act1v1t1es mgmf‘ icant spills and leaks,' noh storm watet dlscﬁafges* and thelr sources

and locations where soil erdsion may océur (see F997 Pemnt Scchon ’A(G)) AL
PR I T S

Skt

Sections A(7) and A(8) of the 1997 Permit require an assessment of potentlal pollutant
sources at the facility and a description of the BMPs to be implemented at the facility that will
reduce or prevent pollutants in storm water discharges and authorized non-storm water
discharges, including structural BMPs where non-structural BMPs are not effective.

2. 2015 SWPPP Requlrements t

As with the SWPPP requu‘cments of the 1997 Permit, Sections )x(A) (H) of the 2015
Pemit require dischargers to have developed and implemented a SWPPP that meets all of the  ~
requirements of the 2015 Permit, See also 2015 Permit, Appendix 1. The objective of the
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SWPPP requirements are still to identify and evaluate sources of pollutants associated with
industrial activities that may affect the quality of storm water.discharges, and to implement site-
specific BMPs to reduce or prevent pollutants associated wrfh mdustrtal activities 1 storm water
discharges. Sez 2015 Permu,, Section X(C). ..~ . : o
[T T
The SWPPP must mclude among other things and consistent w1th the 1997 Perrmt a
narrative description and suimmary of all industrial activity, potential sources of poliutants, and
potential pollutants; a site map indicating the storm water conveyancge system, associated peints
of discharge, directior. of flow, areas of actual and potential pollutant contact, including the
extent of pollution-generating activities, nearby water bodies, and pollutants contrel measures; a
description.of the BMPs develeped and implemented to reduce or prevent pollutants.in storm -
water discharges and authorized non-storm water discharges necessary: to comply with the Storm
Water Permit; the identificatior and elimination of non-storm water discharges; the location
where significant matertais are being shipped, stored, received, and handled, as well as the
typical quantities of such materials and the frequency with which they are handled; a description
of dust and particulate-generating activities, and; the identification of individuals and their
current responsibilities for developing and 1mp1ementmg the SWPPP. 2015 Permit, Section
X(A)-(H). o _ : :
urther, the 2015 Permit requires the discharger to evaluate the SWPPP on an annual
basis and revise it as.nzcessary to ensure compliance-with- the Storm Water Permit. 2015 Permit,
Section X{A)-(B). Like the 1997 Permit, the 2015 Permit also requires that the discharger
conduct an annual comprehensive site compliance evaluation that includes.a review of all visual
observation records, inspection reports and sampling and analysis results, a visual mspection of
all potential pollutant soiarces for evidence of, or the potential for, pollutants entering the
drainage system, a review and evaluation of all BMPs to determine whether the BMPs are
adequate, properly muplemerted and mamitained; o whether additional BMPs are needed, and a
visual inspection of equipment needed to implement the SWPPP. 2015 Permit, Secticp X(B) and
Section XV.

3 The F.-aci-iit.y. Owﬁérs and/or Operaters. _Havé Vic-)'lated and éontinue fo Violate the
.. Storm Water Permit SWPPP Requirements.

Information available to Coastkeeper indicates that the Facility Owners and/or Operators
have been and continue to conduct operatlons at the Facility with an inadequately developed
and/or implemented SWPPP.* For example, in violation of Section A(4) of the 1997 Permit and
Section X(E)(3) of the 2015 Permit, the site map fails to identify all areas of industrial activity,
and all discharge locations, : » :

% The SWPPP for the Facility available via the SMARTS database is labeled April 2015.
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Further, the narrative portions of the SWPPP fail to include all sources of unauthorized
non-storm water discharges in violation of Section A(6) of the 1997 Permit and Section -
X(G)(1)e) of the 2015 Permit. The SWPPP also fails-to.include an adequate assessment of
potential pollutant sources or BMPs that achieve the BAT/BCT standards, as'required by Section
A(6) of the 1997 Permlt and Sectrons X(G) and X(H) of the 2015 Penmt

T’me Faczhty Owners andfar Operators aiso fa11 to. address all arcas of mdustna,l» aCt‘lVlLy
an.dfor all areas of pollutant sources and corresponding pollutants by claiming in the SWPPP. that
industrial activities do-no occur on:1.75 acres of the Facility. To the extent there are areas of the
Facility where industrial activitiesy in fact, do not occur, the Facility Owners and/or Operators
have failed to comply with the certification requirements set out at Seetion XVIH(E)(1) of the
2015 Permit that would allow Robertson’s to exclude certain areas from its-storm water
management program. Nor have the Fatility Owners and/or Operators revised the Facility -
SWPPP, as requn'ed by Section A(7) of the 199? Permit and Section X(D)(2)(a) of the 2015
Permit. : ‘ ,

The Facility Owners and/or Operators have failed and.continue fo fail to adequately -
develop, implement, and/or revise the SWPPP, in violation of SWPPP requirements of the Storm.
Water Permit. Every day the Facility operates with an inadequately developed, implemented,
and/or properly revised SWPPP i a separate and distinct violation of the'Storm Water Permit
and the Clean Water Act. The Facility Owners and/oxOperators have been in daily and
continuous violation of the Storm Water Permrit!s SWPPP requirements since at least March 23,
2011. These violations are ongoing, and Coastkeoper will include additiona} violations when:
information becomes available.- The Facility Owners-and/or Operators-are-subject to civil
penaltles for all violations of the Clean Water Act occurrmg, since March 25, 201 L.

. Sy ' :
F.. Failure to Develop, Implemem and/m ReWse an Adeo\uate Mnmtnrmg .
" and Reporting Program’ e - - - -

The Storm Water Permit requires permittees to develop and implement storm water
monitoring and reporting programs (“M&RPs™) priorto ¢onducting, afid in order to continue,
industrial activities. The specific M&RP requirements of the 1997 Permit ‘and the 2015 Permit
are sct out below.

1.. 1997 Permit Reqmrements T SRR .H

Section B(1) and Provision E(3) of the 1997 Permit require facility opcrawrs to deve]op
and implement an adequate M&RP by October [, 1992, or prior to the commencemenit of"
industrial activities at a facility, that meets all of the requirements of the Storm Water Permit.

The primary objective of the M&RP is to detect and measure the concentrations of pollutants in a
facility’s discharge to ensure compliance with the Storm Water Permit’s Discharge Prohibitions,
Effluent Limitations, and Receiving Water Limitatjons. See 1997 Permit, Section B(2).
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The M&RP must therefore ensure that BMPs are effectively reducing and/or eliminating
pollutants at the facility, and must be evaluated and revised whenever appropriate to ensure |
compliance with the Storm Water Perimit. /d. Sections B(3) — B(16) of the 1997 Permit set forth
the M&RRP requirements. Specifically; Section B(3) requires dischargers to conduct quarterly
visual observations of all draintage areas within their facility for the presence of authorized and.
unauthorized non-storm water discharges. Section B(4} requires dischargers to conduet visual
observations of storm water discharges from one storm event per month during the Wet Scason.
Sections B(3) and B(4) further require dischargers to document the presence of any floating or
suspended material, oil and grease, discolorations, turbidity, odor, and the source of any
pollutants. Dischargers must maintam records of observations, observation dates, locations
observed, and responses taken to eliminate unauthorized non-storm water discharges and to
reduce or prevent pollutants from contacting non-storm water and storm water discharges. See
1997 Permit, Secttons B(3) and B(4). Dischargers must revise the SWPPP in response to these
observations to ensure that BMPs are effectively reducing and/or eliminating poliutants at the - -
facility. Id., Section B(4). Sections B(5) and B{7) of the 1997 Permit require dischargers to
visually observe and-collect-samples of storm water from al] locations where storm water is
discharged. N : :

R F'r_ oo

The Facility was and/or is a member of the Bunidlng Materlals Industry Group
Momtormc Program, and thus the Facility Owners and/or Operators must comply with the g &roup
menitoring provisions set forth in Section B(15) ef the 1997 Permit. Under Section B(15) of the
1997 Permit, the Facility. Owners and/or Operators must collect at least two (2) samples from
each discharge point at the Facility over a-five (3) veas period. See 1997 Permit, Sections B(5), . -
B(7);and B(15). Sterms-water samples must be¢ analyzed for TSS, pH, specific conductance .
(*SC”), total crganic carbon o Q& G, and other.pollutants that are likely to be present in the
facility’s discharges in significant quantities, such 2¢ alumimun and nitrate plus nitrite. See _
Storm Water Permit, Section B(5)(c). The 1997 Permit requires facilities classified as SIC code
3273, such as the Facility, to also analyze storm water samples. for iron. /d.; see also 1997
Permit, Table D, Sector E.

Sectlon B(?)(d) of the 1997 Permlt allows for the reductlon of sampimg locatlons in very
limited circumstances when “industrial activities and BMPs within two or more drainage areas
are substantially identical.” If a discharger seeks to reduce sampling locations, the “[f]acility
operators must document such a determination ’n the annual report.” Id,

2, | 2015 Pefmit_ Réqu-irements

As with the. 1997 M&RP requirements, Sections X(I) and XI(A)-XI(D) of the 2015
Permit require facility operators to develop and implement an adequate M&RP that meets ali of
the requirements of the 2015 Permit. The objective of the M&RP is still to detect and measure
the concentrations of pollutants in a facility’s discharge, and to ensure eompliance with the 2015
Permit’s Discharge Prohibitions, Effluent Limitations, and Receiving Water Limitations. See
2015 Permit, Section X1 An adequate M&RP-ensures that BMPs are effectively reducing and/or
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eliminating pollutants at the facility, and is evaludted and revrbed Whencvcr appropnate to ensure
compliance with the Storm Water Permit. See id. :

As an increase in observation f.requency to 'the- 1997 Permit, Section X1(A) of the 2015
Permit requires all visual ebservations at least once each-month, and at the same time sampling
occuts at a diseharge locatiori. Observations must document the presence-of any floating.and :
suspended material, O&G; discolorations, turbidity, odor and the source of-any pollutants. 2015
Permit, Section XI(A)2). Dischargers must docurnent and maintain records of observations,
observationdates, locations observed, and responsesitaken to reduce™or prevent pollutants mn o
storm water{hscharges 2015 Per‘rmt Sectlon Xl(A)(3) P MU N

Section XI(B)(1- 5) of'the 2015 Pemut requires permuttees to colzlect storm’water i
discharge samples-from a qual’ifymg storm event’' asifollows:: 1) from-each.disoharge location,’
2) from two stbrievents 'within tie first half of each reporting year’™ {July’ 1-to December 31),
3) from two storm-events within thetsecond-half-of etich reporting year (January L to-June 30},
and 4) within fowrhours of the start of a discharge, ‘or the start-of facility operations if the
qualifying storm event oceurs within the previous 12-hour period. Section XI(B)(11) of the 2015
Permit, among other requirements, provides that permittees must submit all sampling and
analytical results for all samples via SMARTS ‘V\mhm 30 days of obtammg all rcsults for each
samplmg event . 2 -

The parameteis to’ be anaiyzed are also consistent with the 1997 Permit, emept the 2015
Permit no longer requires SC be sampled. Spectfically, Section XI(B)(6)(a)-(b} of the 2015
Permit requires permittees to analyze samples for TSS, oil & grease, and pH. Section XIB)6)(c)
of the 2015 Permit requires permittees to analyze samples for pollutants assoctated with
industrial operations. Section X1(B)(6) of the 2015 Permit also requires dischargers to analyze:
storm water samples fot additional applicable ifidustrial parameters related xo recewmg Jwaters
with 303(d) listed impairments, or approved Total Maximum Daily Loads -

3. The Facility Owners and/or Operators Have Violated and C ontmue to Violate the
Storm Water Permit M&RP Remhlrements - [ T /52 ST B

[ b i ) ' At e

The Facnhty Owners anid/or Operators ha’we been and continue to condueﬁroperatmns ar
the Facility with an inadequately developed; implemented, and/or revised M&RP. For example,:
the Facility Owners and/or Operators have failed and continue to fail to develop an M&RP that
requires the Facility Owners and/or Operators to analyze storth water dist¢harges fromrthe -
Facility for afl requlred parameters by failing to specify that storm water dlscharges will be
analyzed for ata m1mmum alummum lead zZine, cadmlum chromlum copper arsenic, COD,

M The 2015 Permiit defines a qualifying storm event as orie that produces a discharge for at least one
drainage area, and Is preceded by 48- hours with no dtSchargc from any dramage areas, 2015 Permit,
Secnon XI(BYix :

2 A teporting year is dcﬁned as Juiy v through June 30 2'(315 Permn Findings, 'ﬂ 62{b)
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and BOD, i violation of Section B(5)(c) of the 1997 Permit and Section XI(B)}(6)(c) of the 2015
Permit. In-addition, the Facility Owners and/or Operators failed and continue to fail to develop
an M&RP that requires that the'appliéable test methods be used when analyzing storm water
samples from the Facility by not requiring the use of a calibrated pH meter to test pH levels in
v1oiat10n of uBCthI‘l ,«{I(C)(2)(c) of the 2015 Permit.”

- The Fa(:lllty Owners andfcn Operators dlSO faﬂf:d to collect and analyze storm water
sampies as required by the Storm Water Permit. For example, for the. past five {5) years the
Facility Owners and/or Operators have not collected storm water samples as was required in
violation of Sections B(5), B(7), and B(L5) of the 1997 Permit. Specifically, pursuant to the
applicable group monitoring plan, the Facility Owners and/or Operators were required to collect
samples in the 2009/2010, 2011/2012, and 2012/2013 wet seasons. While the Factlity Owners
and/or Operators state in the 2012/2013, 2013/2014, and-2014/2015 Avpnual Reports that the
Facility “is a construction based business and during inclement weather our facility is closed,”
Coastkeeper has observed and has obtained publicly available information demonstrating that, in
fact, the Facility does operate during storm events. This fact is supported by. the Facility Owners
and/or Operators récent collection of storm water samples from the Facility during a rain event.

.- In fact, Robertsoniscollected its first storm water sample for the Facility on September.
15, 2015. However, the Facility Ownérs and/or Operators failed to analyze September 15 sample
for all required contaminants, including pH. copper, lead, and aluminum, in violation of Section .
XI(B)(6) of the 2015 Penmt See Exhibit 1.

Further at Sectmns 10 4.7 and IO 4. 8 the Faml'*y SWDPP states that the Facility Owners -
and/or Operators wiil both combine stormr water samples and recuce the number of locations-to .
be sampled in each drainage area if the industrial activities and BMPs in the area are similar. Not
only have the Facility Owners and/or Operators'failed and continue to fail to meet the -
requiremnents of Sections X1{CH4) and XI{C)(5) related to representative sampling reduction and -
qualified combined samples, application of these concepts directly contradicts the Facility
Owners’ and/or Operators’ assertion that there is only one {1) sample location at the Facility
because storim water from OF2 is not associated with industrial activities. Either storm water
discharging from OF2is associated with industrial activities and the Facility Owners and/or
Operators have failed-and continue to fail to sample those discharges in violation of Section B(5)
of the 1997 Permit and Section XI(B)(1) of the 2015 Permit, or the Facility Owners and/or
Operators have failed and continue to fail to demonstrate that storm water samples from OF]1 are
representative of storm water discharges from OF2 in violation of Section B( 7)((1) of the 1997
Permit and Secimn XI(C)(4) of the 2015 Pemnt SR I

i

* Information available .t.o Coﬁlstkeeper in cluﬂin 2 storm watér samples coliected by Coaétkeeper
indicates that the Facility ts in, or will likely-be i in,, Level | status based on pH levels in storm water |
dlscharges from the Facility,

P e
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The Facility Owners’ and/or Operators” failure to conduct sampling and monitoring as
required by the Storm Water Permit.demonstrates that it has failed to develop, implement, and/or
revise an M&RP that complies with the requirements of the Storm Water Permit, Every day that
the Facility Owners and/or Operators conduct operations in violation ofthe specific monitoring -,
requirements of the Storm Water Permit, or with.an inadequately developed and/orimplemented-
M&RP, is a separate and distinct violation of the Storm Water Permit and the Clean Water Act.
The Facility Owners.and/or Operators have been in daily and continuous-violation afithe Storm
Water Permit’s M&RP requivements every day since at.least March 25; 2011 AThese violations . .,
are ongoing, and Coastkeeper will-include additional violatiens when:anformation:becomes .
available. The Facility Owners and/or Operators are subject to civil penaltles for all violations of ,
the Clean Water A,ct oocumng since Match 25 201i B VLI LTI S

T : " b T S N SO S | S Y BT

G Fallure to Complv mthlthe Storm Water Permlt’s Rneportmg Req uirements

Scctmn B{14) of the 1997 Pem‘u‘s reqmres a pefmxtﬁee to subrmt an Armual Report to the
Regiondl Board by July 1 of each year. Section B(14) requires that the Annual Report include a
summary of visual observations and sampling results, an evaluation of the visual observation-and.
sampling results, the laboratory reports of sample analysis, the annual comprehensive site
complignce evaluation report, an explanation of why a permittee did not implement any activities
required, and other information specified in Section B(13).:The 2015 Perniit mcludes the same

annual reporting'requirement. See 2015 Permit, Section XVI

The Facility Owners and/or Operators have failed and continue to fail to submit Annual
Reports that comply with these reporting requirements. For example, in eack Annual Repo:t
since the filing of the 2011/2012 Annual Report; th2 Facility Owners and/or Operators certified
that: (1) a'complete: Anmual Coaprehensive Site:Contpliance Evaluation was-done pursuant to
Section A(9) of the:Storm Water Permit; (2) theé SWPPP’s BMPs address-existing.potential .
pollutant sources; and £3) the SWPPP complies with the Storm Water Petmit,ior will otherwise
be revised to achicve-compliance: However, information availablé to Coastkeeperindicates that . -
these certificatiofis are erroneous. For example;as discussed above, storm water samples:
collected: from the Fatility contaim contentrations-of.pollutants above Benehmark Levels, thus . -
demonstrating that the SWPPP’s BMPs do not-adequately address:existing-pditential pollutant-
sources. Furtirer, the’ Fa’cility s'SWPPP doesnotinelude many elementsorequired by the Storm -
Water I’erm1t and thus it is' erroneous to cerﬁfy that'the! SWPPP wmphesmth the Stf)rm Water
Permlt A SRS G almt o I

: : T vt B i R T T Y N

The Facility Owners and/or Operators have alse submitted incotnplete’Annual Reports.
For instance, in the 2012/2013, 2013/2014, 2014/2015 Annual Reports, the Facility Owners
and/or Operators failed to include required explanations for its failures to conduct certain
required sampling and/or observations. In the 2012/2013, 2013/2014, 2014/2015 Annual
Reports, as the reason no samples were coilected the Facility Owners and/or Operators state that
the Facility “is a construction based business and durifig inclement weather our facility is -
closed.” Not only does information available to Coastkeeper demonstrate that the Facility does
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operate during storm events, the 1997 Permit and the 2015 Permit do not excuse failures to
collect required samples on this basis.

In addition, the facilitv operator must repoit any noncompliance with the Storm Water
Permit at the time that the Annual Report is submitted, including 1) a-description of the
noncompliance and its cause, 2) the period of noncompliance, 3) if the noncompliance has nof
been corrected, the anticipated time it is expected to continue, and 4) steps taken or planned to
reduce and prevent recurrence of the non~ompliance. Storm Water Permit, Section C(11)(d). The
Owners and/or Operators have not reported non-compliance as required.

Information available to Coastkeeper indicates that the Facility Owners and/or Operators
have submitted incomplete and/or incorrect Annual Reports that fail to comply with the Storm
Water Permit. As such, the Facility Owners and/or Operators are in daily- wiolation of the Storm
Water Permit. Every day the Facility Owners and/or Operators.conduet operations.at the Facility
without reporting as required by the Stormy Water Permit is a separate and distinet violation of
the Storm Water Permit and Section 301(a) of the Clean Water Act, 33 U.S.C: §1311{a). The
Facility Owners and/or Operators have been in daily and continuous violation of the Storm
Water Permit’s reporting requirements every day since at least March 235, 201 1; These violations
are ongoing, the 2015 Permit’s annual reporting requirements are as stringent as the 1997 Permit
requirements, and Coastkeeper will include additional viclations when infornfation becomes
available, including specifically violations of the 2015 Permit reporting requirements (see 2015
Permit, Sections XII. and XVL). The Facility Owners and/or Operators are subject to civil
penalties for all violations of the Clean Water Act occurring since March 25, 2011,

IV, RELIEF SOUGHT FOR VIOLATIONS OF THE CLEAN WATER ACT

Pursuant to Section 309(d) of the Clean Water Act, 33 U.S.C. § 1319(d)}, and the )
Adjustment of Civil Monetary Penalties for Inflation, 40 C.F.R. § 19.4, each s¢parate v101at10n of :
the Clean Water Act subjects the violator to a penalty for all violations occurrlng durm}, the
period commencing five years prior to the date of the Notice Letter. These provisions of law
authorize civil penalties of up to $37,500.00 per day per violation for all Clean Water Act
violations after January 12, 2009,

In addition to ctvil penalties, Coastkeeper will seek injunctive relief preventing further
violations of the Clean Water Act pursuant to Sections 505(a) and (d), 33 U.5.C. § 1365(a) and
(d), declaratory relief, and such other relief as permitted by law.

Lastly, pursuant to Section 505(d) of the Clean Water Act, 33 U.S.C. § 1365(d),
Coastkeeper will seek to recover its costs, including attormmeys’ and experts’ fees, associated with
this enforcement action.
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V. CONCLUSION

Coastkeeper is willing to discuss effective remedies for the violations described in this
Notice Letter. However, upon expiration of the 60-day notice period, Coastkeeper will file a
citizen suit under Section SOS(a) of the Clean Water Act for Robertson’s vmlatlons of the Stonn'
Watchermlt S o R

If yo’u wish to pursue settlement discussions please contact Coastkeeper’s legal counsel;

- Caroline Koch : :
Lawyers for Clean Water, Inc." - L
“1004A O’Reilly Avenue - * =~ -~ -
- :San Francasco California 94129

S Orange County C oastkeelber

“ ATTN: Colin A. Kelly. -

- 3151 Airway Ave., Suite F-110
Costa Mesa, CA 92626 - .
Tel: (714} 850-1965 ext. 307 ...+

Sincerely, - S I

7 7 | | b
P A S o

Colin Kelly

Senior Staff Attomey

Inland Empire Coastkeeper
Orange County Coastkeeper



SERVICE LIST

VIA U.S. MAIL
Loretta Lynch ‘Attorney: General - -~ Gina McCarthy
U.S. Attorney General ' ' . U.S. Environmental Protection Agcncy
U.S. Department of Justice . William Jefferson Clinton Building
950 Pennsylvania Avenue, NW B - . 1200 Pennsylvania Avenue, N.W.
Washington, DC 20530-0001 - Washington, D.C. 20460
Jared Blumerifeld . ) : Thomas Howard
Regional Administrator Executive Director St
U.S. Environmental Protectlon Agency State Water Resources Control Board
RegionIX '~ - ' " P.O.Box 100 .
75 Hawthome Street - Sacramento, California 9581’J
San Franmsco, Callfomsa 94105 ' . -
Kurt Berchtold - o : e AU
Executive Officer | o T SR
Santa Ana Reglonal Water Quality Control Board N ;
3737 Main Street, Snite 500, . . S S
Rwersrﬁie Cahfomla 92501 ‘ SR ’
- Tt :.‘
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Robertson’s Santa Ana
Exhibit 2

Santa Ana Rain Station (OC Public Works), Latitude: 33.74763
Longitude: -117.876686

Date Day of Week Daily Precip {Inches}

1/3/2011 Monday 0.83

1/4/2011 Tuesday 0.12
1/31/2011 Monday 0.17
2/16/2011 Wednesday 0.25
2/19/2011 Saturday 0.35
2/20/2011 Sunday 0.51
2/26/2011 Saturday 1.04

3/7/2011 Monday 0.23
3/21/2011 Monday 101
3/22/2011 Tuesday 0.21
3/24/2011 Thursday 0.71
3/25/2011 Friday .29
5/16/2011 Monday 0.13
5/18/2011 Wednesday 0.3
10/6/2011 Thursday 0.9
11/5/2011 Saturday 0.11
11/7/2011 Monday 0.17
11/12/2011 Saturday .11
11/13/2011 Sunday 0.1
11/21/2011 Monday 0.81
12/12/2011 Monday 0.13
12/13/2011 Tuesday 0.41
1/21/2012 Saturday 0.64
1/22/2012 Sunday 0.21
1/24/2012 Tuesday 0.51
2/16/2012 Thursday 0.45
2/28/2012 Tuesday 0.14
3/18/2012 Sunday 1.05
3/26/2012 Monday 0.67
4/11/2012 Wednesday 0.39
4/14/2012 Saturday 0.7
4/26/2012 Thursday 0.26
7/13/2012 Friday 0.18
10/11/2012 Thursday 0.18




Robertson’s Santa Ana

Exhibit 2

10/12/2012 Friday 0.17
11/17/2012 Saturday 0.24.
11/29/2012 Thursday 0.21
11/30/2012 Friday 0.1
12/3/2012 Monday 0.6
12/13/2012 Thursday 0541
12/24/2012 Monday 0.55
12/26/2012 Wednesday 0.26
12/30/2012 Sunday 0.13 |
1/24/2013 Thursday 0.56 |
1/25/2013 Friday 03
1/26/2013 Saturday 0.22 |
2/9/2013 Saturdlay 018
2/20/2013 Wednesday 0.18.
3/9/2013 Saturday 0.27
3/10/2013 Sunday 0.12 [
5/7/2013 Tuesday 0.35
5/8/2013 Wednesday . 019 -
10/10/2013 Thursday L0241 -
11/21/2013 Thursday 0.32
11/30/2013 Saturday 0221
12/8/2013 Sunday L .B0.27 |
12/20/2013 Friday 0.16
2/3/2014 Monday 0.12
2/7/2014 Friday 0.11
2/27/2014 Thursday 0.44
2/28/2014 Friday 0.5
3/2/2014 Sunday 1.07
3/3/2014 Monday 0.33
4/3/2014 Thursday 0.12
4/27/2014 Sunday 0.22
11/1/2014 Saturday 0.32
12/1/2014 Monday 0.13
12/3/2014 Wednesday 1.05
12/4/2014 Thursday 0.8
12/12/2014 Friday 1.32
12/13/2014 Saturday 0.69
12/17/2014 Wednesday 0.34
12/31/2014 Wednesday 0.12




Robertson’s Santa Ana

Exhibit 2
1/11/2015 Sunday 0.3
1/12/2015 Monday 0.75
1/27/2015 Tuesday 0.12
2/23/2015 Monday 0.52
3/3/2015 Tuesday 0.19
3/4/2015 Wednesday ‘0.19 |
4/9/2015 Thursday Lp2h
5/9/2015 Satlirday 1029 =
5/16/2015 Saturday 1.06:
5/17/2015 Surday 0.16 7"
7/19/2015 Sunday 019
7/20/2015 Mon - 0.28 -
9/10/2015 Thursday o16
9/15/2015 Tuesday 122
12/14/2015 Monday 202647
12/20/2015 Sunday 0.15F
12/22/2015 Tuesday. 0.25 |
12/23/2015 Wegdnesday . 025
1/6/2016 Wednesday | 095
1/7/2016 Thirsday ] 5
2/1/2016 Monday

D247

Total Rain Days

94







